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MARSHA S. ATKIN #5246
Attorney for Plaintiff/Appellee
Salt Lake City Prosecutors' Office
451 South 200 East, #125
Salt Lake City, Utah 84111
Telephone: 801-535-7767
IN THE UTAH COURT OF APPEALS
STATE OF UTAH

SALT LAKE CITY, a
Municipal Corporation,

:
BRIEF OF RESPONDENT

Plaintiff and Appellee,
vs.

Case No. 900173-CA

RICHARD WAUGH,

Priority 2

Defendant and Appellant.

STATEMENT OF JURISDICTION
Jurisdiction for this case is conferred upon the Court of
Appeals pursuant to Utah Code Ann. §78-2a-3(2)(d) (1953, as
amended).
STATEMENT OF ISSUES
I.

WHETHER CONTRIBUTORY NEGLIGENCE OF THE OTHER DRIVER IN
A COLLISION IS A DEFENSE TO THE CRIMINAL CHARGE OF
UNSAFE LEFT TURN.

II.

WHETHER ANY PREJUDICE ALLEGED AT THE TRIAL COURT LEVEL
WOULD WARRANT REVERSAL OF THE DECISION.

III. WHETHER THE DECISION OF THE TRIAL COURT IS CLEARLY
ERRONEOUS, REQUIRING THAT IT BE OVERTURNED.
DETERMINATIVE PROVISIONS OR STATUTES
The determinative statute for this case is §12-44-120 of the
Salt Lake City Traffic Code regarding unlawful left turns.
statute is set out in the Addendum.
- l -

The

STATEMENT OF CASE
Appellant-defendant Richard Waugh (hereinafter referred to
as defendant) was issued a traffic citation by a Salt Lake City
Police Officer for an unsafe left turn resulting in an accident•
Defendant entered a plea of not guilty and the case was tri€*d
before the Honorable Maurice D. Jones on February 16, 1990. The
Court took the matter under advisement, and thereafter, on March
26, 1990, rendered a verdict of guilty against defendant.

He was

then sentenced on March 26, 1990.
STATEMENT OF FACTS
On January 9, 1990, at; the location of Second South and
Fifth West in Salt Lake City a collision occurred involving a
tractor-trailer being driven by defendant and a car being driven
by the City's witness, Nancy Borg.

Ms. Borg was stopped at the

stop sign but, according to the investigating police officer, was
forward of the sign at times of impact.

(Transcript, p.2-3,22.)

Defendant noted the stopped car prior to beginning his left turn
and again as he went past the car, thinking at that time it was
in a "reasonable position",,

(Transcript, p. 13.) However, as the

trailer completed the wide turn required of it contact was made
with the front of the other vehicle. After an investigation
consisting of reviewing the physical evidence at the scene and
interviewing the drivers involved and witnesses, the officer
issued a citation to the defendant for an unlawful left turn
under Salt Lake City Code §12.44.120.
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(Transcript p.7-8, 16-17.)

SUMMARY OF ARGUMENTS
I.

Defendant was convicted of making an unlawful left turn

resulting in an accident.

Any contributory negligence or error

on behalf of the other driver is not a defense available to
defendant.
II.

The record shows no evidence of prejudice on behalf of

the trial court.

Any omission of defendant's reproduction of the

accident scene is harmless error in that it was adequately
discussed by defendant and the witnesses.
III. The decision of the trial court is adequately supported
by facts in evidence requiring the verdict of the trial court to
be upheld.
ARGUMENT
I.

CONTRIBUTORY NEGLIGENCE OF THE OTHER DRIVER IS NOT A
DEFENSE TO THE CRIMINAL CHARGE OF UNSAFE LEFT TURN.

In his Brief, defendant cites §12.44.210 of the Salt Lake
City Traffic Code regarding failure to yield the right of way on
behalf of a driver driving past a stop sign.
p.3.)

(Appellant's Brief,

That section has no relevancy in this situation as the

other driver was stopped at the time of the collision and was
yielding the right of way to the defendant's tractor-trailer.
The citation issued to defendant involved Salt Lake City Code,
§12.44.120, requiring that an approach for a left turn be made in
the portion of the right half of the roadway nearest the
centerline and that the vehicle pass to the right of the
centerline where it enters the intersection and leave the
intersection in the lane nearest to the right of the center line
of the roadway being entered.

(See Addendum.)

The investigating

officer determined that defendant did not make his turn in
compliance with that statute or safely with regard to other
traffic.

(Transcript, p.7-8.)

Any contributory negligence or error on the part of the
other driver, as referred to by defendant in various portions of
his Brief, is not supported by the evidence within the transcript
or record.

However contributory negligence is not a defense to a

criminal action and is irrelevant to this appeal.
II.

ANY PREJUDICE OCCURRING AT THE TRIAL LEVEL IS HARMLESS
ERROR.

Defendant alleges that Judge Jones showed prejudice at trial
by not reviewing the reproduction of the accident scene and that
the Judge "demonstrated) bias against trucks being equal under
law to cars".

(Appellant's Brief, p.5,6.)

Defendant did not

seek admission by the Court of the diagram of the accident scene.
However, it was extensively discussed by the defendant in his
case at trial and the witnesses, particularly the police officer.
Important references and facts relating to the diagram were
introduced by way of testimony.

Any prejudice resulting from the

lack of admission of the diagram would be harmless error, not
warranting reversal of the ultimate decision made by the Court.
State v. Starks, 581 P.2d L015 (Utah, 1978); State v. Sparks, 672
P.2d 92 (Utah, 1983).
Appellee is unsure of the meaning of appellant's claim that
the Judge "demonstrated) bias against trucks". However, in
reviewing the transcript, there were no apparent biases on behalf
of the Court.

In fact, the Court made every effort to ensure

that defendant had his day in court, including taking the matter
- 4 -

under advisement so the judge could personally visit the accident
scene.

At the time of sentencing,

he informed the defendant

that he had made a careful review of the facts and the area.
(Transcript of Sentencing, p.2.)

The transcript and record of

this case contain no bias against defendant or against trucks.
III. THE DECISION OF THE TRIAL COURT IS NOT CLEARLY
ERRONEOUS AND ITS VERDICT SHOULD BE UPHELD.
The standard of review for this Court is that the findings
of the trial court must be found to be "clearly erroneous" or
against the clear weight of the evidence before the Court can
overturn the conviction.

As an alternative, if the Court reaches

a definite and firm conviction that a mistake has been made, the
decision can also be overturned.

State v. Walker, 743 P.2d 191

(Utah, 1987); State v. Goodman, 763 P.2d 786, (Utah, 1988); ^In
the Matter of the Estate of Bartell, 776 P.2d 885 (Utah, 1989).
The record on appeal supports the trial court's verdict.
The defendant made his left turn in an unsafe manner which
interfered with other traffic on the roadway, resulting
collision.

The other car was in a stopped position and within

its proper lane at the time of
p.4,9.)

in a

the collision. (Transcript,

Defendant's trailer then cut the corner at too sharp of

an angle, allowing it to traverse the wrong lanes of the roadway
and causing it to come in contact with the car.
p.7.)

(Transcript,

The trial court evaluated the credibility of the

witnesses, carefully considered the testimony, and visited the
accident scene.

The Judge stated he made a careful review of the

facts and found that the officer was correct in his decision to
issue a citation to defendant.

Defendant sets forth no evidence
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contrary to the verdict, which verdict should now be upheld by
this Court,
CONCLUSION
The verdict of the trial court is not clearly erroneous and
is adequately supported by the facts and a review of the record.
The trial judge determined the issues of credibility and weight
of the evidence, resulting in a verdict of guilt on behalf of
defendant.

Appellee respectfully requests that the decision of

the trial court be affirmed.
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ADDENDUM

ARTICLE I I . TURNS
12.44.120

RIGHT OR LEFT TURNS AT INTERSECTIONS.

The driver of a vehicle intending to turn at an intersection shall do
so as follows:
A.

Both the approach for a right turn and a right turn shall be made
as close as practicable to the right-hand curb or edge of the
roadway.

B.

At any intersection where t r a f f i c is permitted to move in both
directions on each roadway entering the intersection, an approach
for a left turn shall oe made in that portion of the right half
of the roadway nearest the center line thereof and by passing to
the right of such centerline where i t enters the intersection,
and after entering the intersection the left turn shall be made
so as to leave the intersection in the lane nearest to the right
of the centerline of the roadway being entered. Whenever*practicable, the left turn shall be made in that portion of the intersection of the left of the center of the intersection.

C. At any intersection where t r a f f i c is restricted to one direction
on one or more of the roadways, the driver of a vehicle intending
to turn left at any such intersection shall approach the intersection in the extreme left-hand lane lawfully available to traffic
moving in the direction of travel of such vehicle and, after
entering the intersection, the left turn shall be made so as to
leave the intersection, as nearly as practicable, in the l e f t hand lane lawfully available to t r a f f i c moving in such direction
upon the roadway being entered.
0.

When traffic-control devices are placed at an intersection indicating the course to be traveled by vehicles turning thereat,
no driver of a vehicle shall disobey the direction of such
indications.

£.

The city transportation engineer is authorized to place trafficcontrol devices at intersections indicating the course to be
traveled by vehicles turning at such intersections.

F.

The city transportation engineer is authorized to determine those
intersections at which drivers of vehicles shall not make a rignt
or left turn, and shall place proper signs at such intersections.
The making of such turns may be prohibited between certain nours
of any day and permitted at other hours, in which event the same
shall be plainly indicated on signs which may be removed when
such turns are unrestricted.

G.

Whenever such authorized signs are erected indicating that no
right or left turn is permitted, no driver of a vehicle shall
disobey the directions of any such sign.
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